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QUESTIONS PRESENTED 

In the opinion of appellee, the following questions are 
presented: 

1. Was appellant prejudiced by the denial of his motion 
for pre-trial inspection of the statements of the Govern¬ 
ment’s witnesses when, in fact, appellant was furnished 
with such statements five days prior to the instant trial? 

2. Was the jury properly instructed as to the issue of 
sanity at the time of the offense? 

3. Did the trial court properly deny the motion for 
judgment of acquittal when the record indicates two psy¬ 
chiatrists, appearing as Government witnesses, testified 
that appellant was of sound mind on the date of the 
offense ? 
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COUNTERSTATEMENT OF THE CASE 

On June 12, 1944, an indictmeiit was filed in the District 
Court wherein it was charged that appellant George T. 
Jordan, on May 26, 1944, at the District of Columbia, with 
force and arms, in and upon one Sophie Chyatti, did fel¬ 
oniously and wilfullv make an ’assault, with intent and 
force and violence, and bv sudden and stealthy seizure and 
snatching, and against resistance, and by putting in fear, 
feloniously to steal, take and caiUv away from and off the 
person and from out of the immediate, actual possession of 
the said Sophie Chyatti, valuable goods, money, chattels 
and property, which were then and there on the person and 
in the immediate, actual possession of the said Sophie 
Chyatte (R. 1096). 

On December 19, 1952, appellant was found to be of un¬ 
sound mind by a jury sitting in a junacy inquisition (R. 1097- 
1098). On January 14, 1953, after a hearing, appellant was 

(1) . 
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found to be mentally incompetent to stand trial, pursuant to 
Title IS U. S. C. § 4244 (R. 1099-1100). 

On October 29, 1953, the case came on for trial (R. S91). 
Sophia Cliyatti, Rosa B. Clark, Jeremiah Flaherty, Fred¬ 
erick B. Ash, Warren E. Scott, Joseph H. Hunt, Richard 
McCarty, Robert V. Murray and Eugene Watson appeared 
and testified for the prosecution (R. 891-1095). 1 2 On No¬ 
vember 2, 1953, a mistrial was declared (R. 1093). 

The case came on for trial again on November 12, 1953 
(R. 1). Sophie Chyatti (R. 34-70), testified that on May 
26, 1944, while she was in her store located at 2S11 Stanton 
Road, S. E., her attention was called by Mrs. Clark who 
indicated that someone was in the store. Appellant handed 
her a ten dollar bill and asked for change, taking out for 
a coffee cake which he had in his hand (R. 37). Mrs. 
Chvatti had never seen him before and she checked him and 
the monev verv carefullv. After she made the change, 
she turned to rearrange some cigarettes. When she turned 
around, appellant was pointing a gun at her and he said, 
‘‘Don't sav a thing or I will let vou have it”. Mrs. Chvatti 
told Mrs. Clark to run for help. She offered the money to 

1 On October 29. 1953. and during the course of the cross-exami¬ 
nation of Witness Chyatti. the trial court ordered the Government 
to produce the statement of Witness Chyatti for inspection by ap¬ 
pellant (R. 931-932). Appellant counsel thereafter conducted a 
cross-examination based, in part, on the statement (Defendant’s 
Exhibit No. 1) (R. 932-936). Counsel also cross-examined Wit¬ 
ness Rosa Clark on the statement which Witness Clark had signed 
(R. 962-969». Counsel cross-examined Inspector Flaherty on the 
basis of the statement of Witness Chyatti (R. 977-9S1). Counsel 
cross-examined Officer Ash on the basis of the statement of Wit¬ 
ness Chyatti (R. 1001-1003). Counsel cross-examined Officer Hunt 
on the basis of the statement by Witness Clark (R. 1043-104S). 

In addition, on October 29. 1953. the trial court permitted defense 
counsel to inspect the notes which Captain McCarty had made 
during the course of the investigation (Defendant’s Exhibit No. 

2 and 3). Cross-examination was conducted on the basis of such 
notes (R. 1062-1066). It was disclosed that appellant had not 
made a statement (R. 1055). 

It was stated to the trial court by defense counsel that appellant 
was mentally competent to stand trial (R. 1068). 
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appellant, who hesitated and then ran out. (E. 39). She 
identified appellant in the court room and she testified that 
she had identified him in a police line-up on May 30, 1944 
(R. 40-41). During the course of the cross-examination 
(E. 41-70), the statement of witness Chyatti was read into 
the record (R. 48). She was cross-examined on the state¬ 
ment, upon the statement of Mrs. Clark, and upon her 
testimony at the former proceedings. 

Rosa Belle Clark (R. 70-109), testified that on May 26, 
1944, she was working for Mrs. Chvatti at the store on 
Stanton Hoad. She noticed appellant in the store and 
called the attention of Mrs. Chyatti to such fact. Appel¬ 
lant asked for a coffee cake, and gave Mrs. Chyatti a ten 
dollar hill and asked for change. After receiving his 
change, appellant drew a gun. Mrs. Chyatti said, “Run, 
Mrs. Clark for help", whereupon witness Clark ran out 
the back. When she returned, appellant was gone and she 
told Mrs. Chyatti to call for the police. She identified ap¬ 
pellant in the court room and testified that she had pre- 
vously identified him at a police line-up on May 30, 1944 
(R. 71-77). Upon cross-examination (R. 77-109), Mrs. 
Clark's statement was read into the record (R. 100) and she 
was cross-examined upon her statement and the statement 
of Mrs. Chyatti (R. 90-103).- She was also cross-examined 
on her testimony at the former proceedings (R. 103-109). 

Captain Joseph II. Hunt (R. 109-130), of the Metropoli¬ 
tan Police Department, retired, testified that he had assisted 
in the investigation of the instant case. Tie interrogated 
appellant, who refused to answer questions and he was 
present when Mrs. Chyatti and Mrs. Clark positively iden¬ 
tified appellant in the police line-up (R. 109-114). On cross- 
examination (R. 114-130), Captain Hunt stated that his 
notes, if any, have been destroyed (R. 118). He was ex¬ 
amined as to the police line-up, and upon the contents of 
the statements made by Mrs. Chyatti and Mrs. Hunt (R. 
118-126, 126-130). 

2 It is to be noted that the statement of Mrs. Chyatti and the 
statement of Mrs. Clark are both identified as “Defendant’s Ex¬ 
hibit No. 1” (R. 46, 100). 
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Officer Frederick B. Ash (R. 130-143), of the Metropoli¬ 
tan Police Department, testified as to the police line-up and 
stated that Mrs. Ohyatti and Mrs. Clark positively identified 
appellant in his presence (R. 130-134). On cross-examina¬ 
tion, Officer Ash was questioned about the line-up (R. 134- 
141) and about the contents of the statements made by Mrs. 
Chyatti, which he had not seen prior to his appearance in 
court (R. 141). 

Officer Warren K. Scott (R. 143-156), of the Metropolitan 
Police Department, testified that he participated as a mem¬ 
ber of the line-up in which appellant was identified by Mrs. 
Chyatti, (R. 145-147). On cross-examination, Officer Scott 
stated that he did not know if Mrs. Chvatti signed a state- 
ment (R. 147-155). 

Inspector Jeremiah Flaherty (R. 156-165), of the Metro¬ 
politan Police Department, testified that he arranged the 
line-up in which appellant was identified (R. 156-159). On 
cross-examination, the Inspector stated that he had nothing 
to do with the preparation of statements by the witnesses 
(R. 159-165). 

Captain Richard F. McCarty (R. 406-413), of the Metro¬ 
politan Police Department, testified that he arrested ap¬ 
pellant on May 30, 1944 at which time a gun was found on 
appellant's person, which gun was introduced into evidence. 
Captain McCarty was later called as a defense witness (R. 
772-778). at which time he testified concerning the police 
line-up on May 30, 1944. 

On behalf of appellant, Doctor Frank Caprio (R. 171- 
199), a psychiatrist in the District of Columbia, testified 
that he examined appellant in November, 1952 and again 
on November 8, 1953. In his opinion, appellant was of un¬ 
sound mind in May of 1944. suffering from dementia prae- 
cox, that is. simple schizophrenia. He sta ted t hat. in JjLs 
opinion, appellant is^ pr esent ly of souncPniind. (R. 171- 
ITbyi On cross-examination (R. ~T76-199)7 Doctor Caprio 
stated that an incarcerated person can develop prison 
psychosis but that, although he did not check appellant’s 
prior criminal and medical records, he did not believe that 
appellant was suffering from such condition (R. 1S8). The 
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Doctor testified that appellant could distinguish right from 
wrong on May 26, 1944 and that he was not suffering from 
any irresistible impulse (R. 191, 196). 

Doctor Ernest Squire Williams (I?. 200-254), a professor 
of psychiatry and neurology at Howard University, testified 
that he examined appellant on one occasion, in 1944 or 
1945. It was his opinion then that appellant was of un¬ 
sound mind and suffering from simple schizophrenia. He 
stated that he did not believe that appellant could distin¬ 
guish right from wrong in May, 1944 (R. 200-203). On 
cross-examination, Doctor Williams stated he examined 
appellant about two or three months after appellant 
had been put in prison (R. 208). He reexamined 
appellant in November, 1952, at which time he concluded 
that appellant was still mentally ill but that his condition 
had changed to manic depressive (R. 211-212). ;t In 1952, 
appellant could distinctly remember certain things of his 
past life but could not recall others, which things he could 
be deliberately hiding (R. 217). He further stated that 
his diagnosis had two possibilities in 1952. Either appellant 
was manic depressive and of unsound mind or he was suf¬ 
fering merely from a psychopathic personality and was not 
necessarily of unsound mind (R. 219). He did not believe 
appellant was suffering from prison psychosis (R. 226-232). 

Frank J. Colette (R. 255-269), Assistant Criminal Identi¬ 
fication Officer for the Department of Correction, Washing¬ 
ton, D. C., testified that the records which he produced in 
response to a subpoena indicate the dates upon which ap¬ 
pellant was examined at the District Jail by a psychiatrist 
or psychiatrists. No entries are shown earlier than 1945 
(R. 256-257). 3 4 


3 It is to be noted that the records of the District Jail show that 
Doctor Williams first examined appellant on November 28, 1952 
and the second time on January 12, 1953. These are the only two 
dates named in the records which reflect visits by Doctor Williams 
to George T. Jordan. (R. 261-262.) // ^ ^ 

4 The entries show that appellant was visited on July 27, 1945 
by Doctor Peretti; August 5, 1945 by Doctors Gilbert and Peretti; 
August 12, 1945 by Doctor Peretti; August 24, 1945 by Doctor 
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Herman G. Moeller (R. 269-281), an administrative of¬ 
ficer of the Federal Bureau of Prisons, testified in response 
to a subpoena addressed to the Director of the Bureau of 
Prisons. His records covered only the period in which 
appellant was confined at the Medical Center for Federal 
Prisoners at Springfield, Missouri. He stated that the rec¬ 
ords contain reports by the examining doctors.'* Doctor 
Huessy's report, dated April 8, 1949, stated that appellant 
was a psycophatie personality with pathological emotional¬ 
ity, paranoid personality (R. 275). Doctor Foust’s report, 
dated March 14,1950. stated that appellant is a psycopatliic 
personality, paranoid personality with, ‘‘Delinquency prog¬ 
nosis poor.” (R. 275). Another report by Doctor Foust, 
dated September 12. 1950. stated the diagnosis as psyco- 
pathic personality with pathological emotionality, paranoid 
personality. On March 13, 1951, the diagnosis was psy- 
copathic and paranoid personality. Doctor Osher’s re¬ 
port. dated February 28. 1952, stated the diagnosis to be 
psycopatliic personality with pathological emotionality, 
paranoid personality. (R. 275.) Doctor Smith’s report, 
dated July 17. 1952. stated, “It is the examiner’s opinion 
that subject is properly diagnosed as psycopatliic person¬ 
ality with pathological emotionality and paranoid trends. 
This is a borderline state and it is very possible that the 


Griffin: August 26. 1945 by Doctors Colbert and Peretti; September 
8. 1945 by Doctors Gilbert. Peretti and Griffin: October 7. 1945 
bv Doctor Peretti: June S. 1947 bv Doctor Gilbert; .Tune 14. 1947 
by Doctor Gilbert: June 17. 1947 by Doctor Peretti; August 31. 
1947 by Doctor Peretti; September 7. 1947 by Doctors Gilbert 
and Peretti: September 14. 1947 by Doctors Gilbert and Peretti; 
October 11. 1947 by Doctor Gilbert: November 12. 1952 by Doctor 
Capric: November 28. 1952 by Doctor Williams: January 9, 1953 
by Doctor Gilbert: January 10. 1953 by Doctor Gilbert: January 
12. 1953 by Doctors Gilbert and Williams: July 9. 1953 by Doctor 
Gordon; July 12. 1953 by Doctors Peretti and Gordon: July 15, 
1953 bv Doctor Gordon: Jitlv 20. 1953 bv Doctors Gordon and 
Peretti: and November 8. 1953 by Doctor Caprio (R. 258-260). 

'The trial court permitted Mr. Moeller to state the conclusions 
over the objection of the prosecutor that opinion evidence cannot 
be disclosed under the Federal Shop Book Rule (R. 273-274). 
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patient may, at a later time, show symptoms of frank psy¬ 
chosis. It is the examiner’s opinion that the subject’s 
prognosis for social adjustment is very poor.” (R. 276.) 
On cross-examination, Mr. Moeller stated that nothing in 
the reports indicates that appellant was ever of unsound 
mind during the period in which he was confined at Spring- 
field, Missouri (R. 277). 6 

Ruth T Volfowits (R. 281-194, 360-363), chief of the records 
unit at St. Elizabeth’s Hospital, testified in response to a 
subpoena and in relation to the complete records of appel¬ 
lant while confined at St. Elizabeth’s Hospital. Appel¬ 
lant was confined from October 22, 1945 to February 26, 
1947: from October 21, 1947 to January 13, 1949; from Au¬ 
gust 19, 1951 to September 22, 1951; and from March 31, 
1953 to August 5, 1953. She was excused with directions 
to ascertain which of the doctors, who had examined ap¬ 
pellant during these periods, were still on the staff of the 
hospital (R. 292). She made a report on the following Mon¬ 
day (R. 360-363). 

Officer William Kolb (R. 294-297), assigned to the Crimi¬ 
nal Records Division of the Metropolitan Police Depart¬ 
ment, testified that the records did not indicate a descrip¬ 
tion of appellant as given by Mrs. Chyatti (R. 295). 

Doctor Edward C. Rinck (R. 302-348), Clinical Director 
at the Medical Center for Federal Prisoners at Springfield, 
Missouri, testified that appellant had no contact with the 
Medical Center prior to 1949 and that appellant was re¬ 
leased in 1952 (R. 306). Doctor Rinck interviewed appel¬ 
lant but did not examine him (R. 310), and. on the basis of 
about six interviews, formed the opinion that appellant is 
“a sociopathic personality; a man who is not psychotic, 
a man who is mentally competent” (R. 312). 7 He testified 


6 The record shows that appellant was re-examined during the 
trial, pursuant to an order of the trial court. The records of the 
examinations at Springfield. Missouri were made available to the 
re-examining doctors with the consent of the Government (R. 279- 
2S1, 292-2941. 

7 Doctor Rinck stated that “sociopathic personality” is a new 
term. He testified that, "The psychiatrists got tired of the term 
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that Doctors Smith and Hnessv were of the opinion that 
appellant was a psychopathic personality or sociopathic 
personality (K. 313). He stated that a little less than half 
of the patients at Springfield are patients with mental dis¬ 
orders (R. 315). Doctor Rinck was familiar with some but 
not all of appellant's past medical and criminal history (R. 
315-320). On cross-examination, the doctor explained that 
persons with psychopathic personalities are not psychotic 
(R. 323-324). lie stated that appellant was not unstable at 
the institution and that they classified him as such on the 
basis of his past social history (R. 324). He did not believe 
that appellant suffered from prison psychosis (R. 324), and, 
in reponse to a hypothetical question, he did not believe that, 
on the basis of one examination in 1053, he could form an 
opinion of appellant's mental condition in May, 1044 un¬ 
less appellant were grossly psychotic (R. 326). Appellant 
was the type who would get excited at a slight provocation, 
he was a nervous type of individual, but he was able to get 
along with his fellow inmates (R. 327). The report of Doc¬ 
tor Huessy indicates that appellant was a litigist type of 
personality, that is one who continually writes letters with 
regard to himself to important people (R. 327-328). Doctor 
Rinck stated that appellant knew the difference between 
right and wrong at the time the doctor interviewed him, 
nor was he driven by any irresistible impulse (R. 328), and 
he stated that, during the entire period of confinement at 
Springfield, appellant was never found to have a psvchosis 
(R. 330). 


“psvcopathic personality” so they adopted this new term. Ten 
years from now it will be another term.” (R. 312). He stated that 
it means a person who is. u Essentially, an individual who is rather 
immature, instable, who exercises poor judgment ordinarily in the 
conduct of his affairs, who does not have the ability to profit by 
experience, an individual who is primarily narcissustic. or—to use 
a term more readily explainable—a person who is inclined to be 
rather proud of himself, rather satisfied with the way he conducts 
things. It is essentially a behavior disorder, and is ordinarily 
not considered as beinc: a condition of psvchosis or insanitv.” 
(R. 313). 
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Henry A . Jones (R. 348-360), attached to Gallinger Hos¬ 
pital, produced hospital records which indicated the inter¬ 
views of appellant at the hospital. Appellant came to the 
hospital for the first time on August 20, 1941 and he was 
examined hv Doctors Malone and Peretti (R. 350). Ap¬ 
pellant was discharged to the jail on January 3, 1942 (R. 
352). He returned in February or March, 1942 and was dis¬ 
charged on July 2, 1942. During the interim he was ex¬ 
amined by Doctors Klune and Gilbert. (R. 353-354). Ap¬ 
pellant again returned on August 13, 1943 and was dis¬ 
charged on November 30, 1943. During such period, appel¬ 
lant was examined by Doctors Babcock and Peretti. (R. 
354-355). There are no records beyond 1943 (R. 355). 

William J. Rodyers (R. 363-370), a custodial officer at the 
District Jail, testified that he was connected with the in¬ 
stitution at Lorton from December, 1940 until August, 1943. 
At Lorton. Rodgers was on the control and observation cells 
and had an opportunity to observe appellant. It was 
Rodgers ? opinion that appellant was not normal in that he 
tore his clothes olT and had to be deprived of clothing part 
of the time (R. 303-365). 8 On cross-examination, Rodgers 
stated that he observed appellant in 1941 and 1942 and that 
appellant always knew what he was talking about, where he 
was, and the difference between right and wrong. He stated 
that appellant would get excited once in a while. (R. 369- 
370.) 

Paul Frederick Peyloxc (R. 371-376), Assistant Superin¬ 
tendent at Lorton. and formerly Captain of the Guard at 
such institution, testified that when appellant was at Lor¬ 
ton he was a disciplinary problem, in that he would get 
into petty things and violate the rules of the institution. 
Appellant first came to Lorton on March 28, 1941 (R. 373). 
On cross-examination, witness Peglow stated that appellant 
was a hi gill v nervous individual but that he knew at all 
times what he was talking about and that he knew the dif¬ 
ference between right and wrong (R. 375-376). 


8 The trial court permitted witness Rodgers to express his opinion 
as to appellant’s mental capacity (R. 364). 
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William Edward Burdette (R. 377-380), Captain of the 
Watch, Department of Corrections at Lorton, Virginia, 
testified that he saw appellant almost every day at such 
institution from 1941 to 1944. Appellant was confined in 
the maximum confinement and Burdette stated that there 
were times when he thought that appellant was “not 
right, not normal*' (R. 379). On cross-examination, Bur¬ 
dette stated that appellant always knew what he was talk¬ 
ing about, where lie was and what he was doing (R. 380). 

Doctor Charles B. Wilkinson (R. 381-401) a specialist 
in psychiatry, after being qualified (R. 381-387), testified 
that he examined appellant on November 14, 1953 with Doc¬ 
tor Edward Rickman. Based on his examination, the doc¬ 
tor stated appellant’s mental condition in May, 1944 was, 
“According to my findings at this time, material obtained 
from the patient and also his records, I can't say definitely 
as to mental state, but it would seem there was a consider¬ 
able amount of emotional difficulty during that period." 
(R. 3S9). He stated that appellant was probably schizo¬ 
phrenia, which is the new term for dementia praecox (R. 
389-390). After testifying as to appellant's past history 
and after defining certain medical terms (R. 391-396), Doc¬ 
tor Wilkinson testified that he was not able to express an 
opinion as to whether in May, 1944. appellant could dis¬ 
tinguish right from wrong or whether he was unable to ad¬ 
here to the right (R. 396-397). On eross-examinaton, the 
doctor again stated that he could not form a definite opinion 
as to appellant's mental condition on May 26, 1944 (R. 401). 

Doctor Edward E. Rickman (R. 470-498), a psychiatrist, 
after being qualified (R. 470-473), testified that he examined 
appellant on November 14. 1953 with Doctor Wilkinson. 
Based on his examination and a study of appellant’s rec¬ 
ords. the doctor stated that it is his opinion that appellant 
probably has been suffering from some sort of mental dis¬ 
order since 1939, probably a schizophrenic sort of dis¬ 
order (R. 476-477). On cross-examination, the doctor testi¬ 
fied that, “Again. I would have to express only an opinion 
since I have not seen him in an actual psychotic state. But 
from the history, and all, it would appear that his was more 
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of a catatonic type” of schizophrenia (R. 483-4S4), in that 
he went into rages (R. 485). He testified that such a 
person can be periodically in remission, during which time 
lie is normal and would know the difference between right 
and wrong (R. 486). It is possible that appellant could be 
a schizoid personality, without a psychosis (R. 487). lie 
did not recall seeing the report of appellant’s hospitaliza¬ 
tion at Crownsville in 11)39 to read “without psychosis"; 
or the Gallinger records during 1941. 1942 and 1943 to show 
“with prison psychosis” (R. 489). He stated that he was 
unable to state an opinion as whether appellant knew the 
difference between right and wrong on May *26, 1944 (R. 
494). On redirect, the doctor stated that lie could not state 
during what period of time from 1939 until 1953, appellant 
was unable to distinguish right from wrong (R. 495). 

Doctor Stephen Klinger (R. 499-523), a physician at the 
Crownsville State Hospital, Crownsvile, Maryland, stated 
that he has not examined appellant. Tie testified in regard 
to hospital records (R. 500). Appellant was in the hospital 
from August 19. 1939 until December 6, 1939. It was felt 
at the time appellant arrived and during his entire treat¬ 
ment. that he was not psychotic but rather that his emo¬ 
tional disturbence was due to the penitentiary environment 
(R. 502). The doctor stated that prison psychosis is not 
related to schizophrenia (R. 505). He was unable to give 
an opinion as to appellant’s mental condition in May, 1944 
(R. 508). On cross-examination, Doctor Klinger testified 
that appellent was diagnosed as a psychoneurosis (R. 512). 
The records do not indicate any mention of schizophrenia 
while at the hospital (R. 512-513). On redirect, the doctor 
stated that when appellant was discharged, the recommen¬ 
dation was “At the present time, this patient is mentally 
clear and consideration should be given to his return to the 
penitentiary and his transfer is definitely recommended.” 
(R. 518). 

Bat/mon/J Bernot (R. 523-532, 618-633), record clerk at 
the District of Columbia Jail, testified that he cannot ascer¬ 
tain from his records who visited appellant at the jail in 
1944 because he does not have a complete file (R. 525). Tie 
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stated that all complaints of mistreatment are recorded 
but that he does not have the medical records of appellant 
for 1944 (R. 529-530). Witness Bernot was later recalled 
and produced the complete record of appellant (R. 61S). 
He stated that appellant was visited by Doctor Peretti on 
November 16, 1944 (R. 621), and that appellant visited the 
jail doctor on June 5, 1944 (R. 626). 

Robert Del oat ch (R. 532-541), an inmate of the District of 
Columbia Jail, testified that he was in a line-up sometime 
in May, 1944 (R. 535). He could not recall how he was 
dressed or any women who identified any of the partici¬ 
pants (R. 536). 9 

Doctor Benjamin Karpman (R. 635-649), Chief Psy¬ 
chotherapist at St. Elizabeth's Hospital, testified that he 
has never examined appellant (R. 637). He was examined 
as to the meaning- of schizophrenia (R. 641), irresistible im¬ 
pulse (R. 643), and prison psychosis (R. 645). 

Doctor Ed par T). Griffin (R. 649-65S), Clinical Director 
of St. Elizabeth's Hospital, testified that he examined ap¬ 
pellant for the first time on August 24, 1945 (R. 651). Tie 
diagnosed the case as being paranoid psychosis (R. 651). 
He examined appellant again on September 8, 1945 and on 
many other occasions (R. 652). His conclusion was that 
appellant was of unsound mind, suffering from psychosis, 
with psychopathic personality, paranoid reaction type (R. 
652). He could not determine how long appellant had been 
suffering with the condition and he was not able to express 
an opinion as to appellant's mental condition in May, 1944 
(R. 653). On cross-examination, the doctor stated that the 
pendency of a criminal charge was one of the factors which 
influenced his conclusion of appellant *s mental condition at 
the first examination, lie testified that such factor could 
assist in the development of a psychosis (R. 656). 

Doctor Francis .John Tarta/jlino (R. 579-609), a psychia¬ 
trist connected with the staff at St. Elizabeth's Hospital, 
testified that he first examined appellant on November 4, 
1947 (R. 581). The diagnoses was psychosis paranoid re- 


9 Sec also R. 659-660. 


action with psychopathic personality. Doctor Tartaglino 
did not examine appellant again nor did he participate in 
any further examinations (R. 582). He could not state an 
opinion as to appellant's mental condition in May, 1944 
(R. 594). On cross-examination (R. 600-604), the doctor 
read a report of Doctor Cruvant, the examining psychia¬ 
trist, dated February 18. 1947, wherein Doctor Cruvant 
recommended discharge of appellant, and wherein Doctor 
Cruvant stated, “. . . The presumption is that he was not 
psychotic at the time of the commission of his offense but 
suffered acute transient psychosis while in confinement 
which has not subsided but which may recur again under 
stress." (R. 602). Doctor Tartaglino explained that 
“transient or passing psychosis" is commonly referred to 
as prison psychosis (R. 602). 

Appellant took the stand in his own defense (R. 414-467, 
545-577), He stated that he was born in Pometey, Mary¬ 
land and is thirtv-four rears old. He went to the ninth 

* » 

grade of school, lacking one month, hie also learned a 
trade as a brick laver. Tie testified in regard to his con- 
viction for grand larcenv of an automibile in 1938 in Marv- 
land and how he became ill while in the Maryland Peniten¬ 
tiary (R. 415-419). He stated that in 1940 he was sentenced 
for stealing an automobile in the District of Columbia and 
that he became ill while confined in Lorton (R. 419-426). 
He was released from Lorton on May 24,1944 and he denied 
that he tried to rob Mrs. Chvatti on May 26, 1944 (R. 426- 
427). 

He was arrested on about May 30, 1944 and was placed 
in a line-up. The officers questioned him, cursed him, called 
him vile names, and beat him with fists, hands, sticks, black¬ 
jacks, a telephone book and a belt. He was beat and punched 
all over his legs, back and from all directions. He com¬ 
plained to Chief of Detectives Barrett, to the superintend¬ 
ent of police, to two guards at the District of Columbia Jail, 
to the superintendent of the jail. He was examined in the 
jail infirmary by Doctor Cannon (R. 427-443). 

In 1945. appellant was examined by Doctors Peretti, 
Gilbert and Griffin and was sent to St. Elizabeth's Hospital 
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(R. 444-445). On February 27, 1947, appellant was re¬ 
leased from the hospital by a court order following a habeas 
corpus proceedings brought by appellant (R. 445-446). Ap¬ 
pellant went back to St. Elizabeth's in October, 1947 and 
remained until January 14. 1949 (R. 446). He arrived in 
Springfield in March, 1949, where lie remained until Au¬ 
gust 11, 1952. He was returned to the District of Columbia 
Jail in August, 1952 and was thereafter recommitted to St. 
Elizabeth's Hospital (R. 446-447). He was released from 
St. Elizabeth’s on September 22. 1952 and was returned to 
the District Jail (R. 44S). In January, 1953, appellant was 
declared to be of unsound mind after a hearing in the Dis¬ 
trict Court (R. 448), and he returned to St. Elizabeth's on 
March 31, 1953. He was released in July, 1953 and, at a 
hearing held in August, 1953, was declared to be of sound 
mind by the District Court (R. 449). 

On cross-examination (R. 450-467, 545-565), appellant 
stated that, to the best of his recollection, he was in the 
Henrv Hotel at Thirteenth and T Streets, XAV. on Mav 
26. 1944, but as to other particulars, he was “a little con¬ 
fused and mixed up" (R. 450-455). He said that two plain 
clothes detectives sent him to the automobile where he got 
the gun and where he was arrested. He did not know who 
they were and he assumed they were detectives because 
they had been at the hotel making inquiries about appel¬ 
lant (R. 455-458). The detectives drove him around the 
block and pointed to an automobile and told him to get in 
it and get the gun that was there. Appellant thought he 
was under arrest, so he followed their instructions. He 
got into the automobile and got the gun that was between 
the seat and the back. Detective Sergeant Murray walked 
up and pointed a gun at him and said, ‘‘No monkey busi¬ 
ness or l blow your brains out." He was taken to head¬ 
quarters, where he was “brutally” beaten. He was hit 
over the head with a blackjack about 35 or 40 times and he 
was struck, kicked, stomped and hit with a telephone book. 
He recalled that Mrs. Chyatti and a colored lady picked him 
out of the line-up but he said they did so at the direction 
of the officers (R. 459-467). 
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Appellant remembered the dates of his prior convictions 
and the dates that he was sent to various institutions, the 
dates upon which he was released, and the names of the 
doctors who had examined him (R. 548-557). He recalled 
that in November of 1944 he was convicted of a robberv 
that took place on May 27, 1944 but lie could not recall the 
events of such robbery, or what he said at his trial (R. 
557-5(541. 1 ” 

Un re-direct, appellant stated that he recalled the names 
and dates involved proceedings because he has studied 
the files which he has in his possesion (R. 565). 

In rebuttal for the Government, Doctor Joseph L. Gilbert 
(R. 665-729), a psychiatrist attached to the staff at St. 
Elizabeth's Hospital, testilied that he examined appellant 
for the first time in 1941 at Gallingor Hospital. He diag¬ 
nosed appellant’s condition as prison psychosis (R. 66S). 
Appellant was again examined from March 10, 1942 to July 
2,1942. The condition was again prison psychosis (R. 669). 
Appellant was further examined from August 13, 1943 to 
November 30, 1943 and was, again, diagnosed as suffering 
from prison psychosis (R. 670). On November 30, 1943, 
appellant was considered to have recovered and to be of 
sound mind (R. 670). Doctor Gilbert examined appellant 
again on September 17, 1944. In the doctor’s opinion, ap¬ 
pellant was then of sound mind (R. 670-671). Doctor Gil¬ 
bert stated that, in his opinion, appellant was of sound mind 
on May 26, 1944 (R. 674). On cross-examination (R. 675- 
726), the doctor reiterated his opinion of appellant’s condi¬ 
tion. 

Doctor Amino Peretti (R. 730-753, 756-772), a psychia¬ 
trist attached to Gallinger Hospital, testified that he ex- 


10 The date here in issue is May 26, 1944. Appellant answered 
the prosecutor’s questions about a trial in December, 1944 and 
stated that he did not go to trial in that month. The trial occurred 
on November 29. 1944 and appellant sfated that he clearly re¬ 
membered such trial (R. 557-564). He testified that the alleged 
beating by the police officers did not arise at the November, 1944 
trial because he had inadequate counsel and because the trial judge 
(Proctor, J.i would not permit that testimony to be given (R. 573). 
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amined appellant for the first time on August 20, 1941 and 
he examined him until January 3, 1942. Appellant’s con- 
dition was diagnosed as prison psychosis (R. 731). Appel¬ 
lant was again under treatment from March 12, 1942 until 
July 2, 1042 for a condition diagnosed as prison psychosis 
(R. 732). Appellant further underwent treatment from 
August 13. 1943 until November 30, 1943 for prison psy¬ 
chosis. When discharged on November 30, 1943, appellant 
was considered to be of sound mind (R. 732). Doctor Per- 
etti next examined appellant on September 17, 1944. His 
opinion was that appellant was then of sound mind (R. 733- 
73*4). The doctor stated that, in his opinion, appellant was 
of sound mind on May 26, 1944 (R. 734), and he stated that 
on September 17, 1944, he specifically questioned appellant 
about the time period of May, 1944 (R. 735). On cross- 
examination (R. 735-771), Doctor Peretti reiterated his 
opinion of appellant's mental condition. 

After arguments on the admissibility of exhibits and on 
the prayers (R. 778-799), and after closing arguments (R. 
799-860), the court (Tamm, J.), instructed the jury (R. 861- 
880). No exceptions to the charge were made (R. 880-881). 
Appellant was found to be guilty as charged (R. 882-S84, 

1104) and, on November 25, 1953, he was sentenced to serve 
a term of imprisonment of from six to twenty years (R. 

1105) . Appellant filed, on November 27, 1953, a motion for 
a new trial, which was denied (R. 1106-1107). This appeal 
followed (R. 1108). 11 


11 See also: George T. Jordan v. United States District Court, 
Misc. 414: George T. Jordan v. Curtis Reid, Misc. 416; George T. 
Jordan v. Curtis Reid, Misc. 421; George T. Jordan v. Curtis Reid, 
Misc. 428; and George T. Jordan v. United States District Court, 
Misc. 462. And see: Jordan v. United States, — U.S. App. D.C. —, 
207 F. 23. 28 1 1953); and Ex Parte Jordan, 81 U.S. App. D.C. 308. 
158 F. 2d 401 (1946), cert, denied, 338 U.S. 874. 



STATUTE INVOLVED 


District of Columbia (’ode (1951), §22-501 provides: 

Every person convicted of any assault with intent to 
kill or to commit rape, or to commit robbery, or min¬ 
gling poison with food, drink, or medicine with intent 
to kill, or wilfully poisoning any well, spring, or cistern 
of water, shall be sentenced to imprisonment for not 
more than fifteen years. 

SUMMARY OF ARGUMENT 

Appellant contends that the lower court erred in denying, 
on September 24, 1953, his motion for pre-trial inspection 
of the statements of the Government’s witnesses. How¬ 
ever, appellant was not prejudiced. The record shows that, 
on October 29, 1953, the trial court ordered that such state¬ 
ments be submitted to appellant. A mistrial was declared 
and the case came on again on November 2, 1953. Appel¬ 
lant had ample time to inspect the documents and, in fact, 
made frequent use of his knowledge attained therefrom 
during the course of the trial. 

It is contended by appellant that the lower court’s in¬ 
structions on the issue of insanitv were not in conformance 

* 

with the principles enunciated by this Court in Durham v. 

United States, -^U.S. App. D.C. -, 214 F. 2d 862 

(July 1, 1954). However, the opinion in Durham clearly 
states that the tests announced therein are “prospective”. 

Appellant maintains that the trial court should have 
granted his motion for judgment for acquittal at the close 
of the Government’s case. However, the record indicates 
that, although several defense witnesses had testified in 
regard to appellant’s mental condition at the time of the 
offense, two psychiatrists testified for the prosecution that 
appellant was of’ sound mind on the date in issue. There¬ 
fore, a clear factual issue was presented and the case was 
properly sent to the jury. 
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ARGUMENT 

I 

Appellant Was Permitted to Inspect the Statements of Wit¬ 
nesses Prior to Trial 

With respoc-t to Argument I, appellee respectfully 
desires the Court to read the following pages of the 
Reporter's transcript: 41-70, 96-103, 118-130, 141, 147- 
loo, 159-163, 931-936, 962-969, 977-981, 1001-1003, 1043- 
1048, 1055, 1062-1066, 1093. 

Appellant contends that the lower court committed error 
by refusing, on September 24, 1953, to permit him to in¬ 
spect tin* statements of the witnesses who were to testify 
on behalf of the prosecution (R. 1102). However, the rec¬ 
ord clearly shows that appellant did inspect such statements 
prior to trial and that he suffered no prejudice as a result 
of the denial by the lower court of the motion made in ad¬ 
vance of trial. 

The instant case first came on for trial on October 29, 
1953. During the course of the cross-examination of wit¬ 
ness Chyatti. the trial court ordered the Government to 
produce the statements of witnesses Ohyntti and Clark (R. 
931-932). Thereafter, the cross-examination was conducted, 
in part, on such statements (R. 932-936). Appellant's coun¬ 
sel also cross-examined witness Clark on her statement (R. 
962-969). Furthermore, counsel also cross-examined In¬ 
spector Flaherty, Officer Ash, and Officer Hunt in regard to 
such statements (R. 977-9S1, 1001-1003, 1043-1048). 

In addition, the trial court also permitted appellant to 
inspect the notes which Captain McCarty had made during 
the course of the investigation of the instant case and a 
cross-examination was conducted on the basis of such notes 
fR. 1062-1066). It was disclosed that appellant had not 
made a statement (R. 1055). 

On November 2, 1953, a mistrial was declared (R. 1093). 
The case came on for trial again on November 12, 1953 
(R. 1). During the course of the trial, appellant repeatedly 
made use of his knowledge of the contents of the statements 
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in issue and the various Government witnesses were cross- 
examined with respect to their knowledge of such state¬ 
ments, or upon the contents thereof (R. 41-70, 96-103, 118- 
130, 141, 147-155, 159-165). 

Therefore, on the facts of the instant case, what this 
Court said in Fryer v. United States , 93 U. S. App. 1). C. —, 
207 F. 2d 134 (1953), cert, denied 346 U. S. 8S5, is control¬ 
ling. There, the Court said, inter alia, (207 F. 2d — at 137): 

However, the trial court's refusal to grant pre-trial 
inspection of defendant’s statement was not prejudi¬ 
cial. It was urged that an examination of the state¬ 
ment would have aided a psychiatrist for the defense 
to determine appellant’s mental capacity at the time 
the crime was committed. But the statement was in¬ 
troduced in evidence bv the Government five da vs be- 

• •> 

fore the psychiatrist took the stand. This provided 
ample time for its inspection. Moreover, the psychia¬ 
trist testified that appellant was of unsound mind at 
the time the crime took place. 

And, this Court in Carrado v. United States , — U. S. App. 
D. C. —, 210 F. 2d 712 (1953), cert . denied 347 U. S. 1018, 
further held (210 F. 2d at 720): 

Also on the first day of the trial, the appellant Joseph 
Smith demanded by subpoena duces tecum the written 
statement of Esther Wright. The subpoena was 
quashed but, during the course of the trial, the appel¬ 
lants were furnished with two pretrial statements 
signed by Esther Wright and with a transcript of a 
statement dictated by her to a stenographer, which was 
typed after her departure and so was not signed. Ap¬ 
pellants had these documents overnight and were af¬ 
forded an opportunity to cross-examine Esther Wright 
concerning them. This makes it clear they were not 
prejudiced by the quashing of Smith’s subpoena, which 
after all was not served in advance of trial. 

In this connection appellants complain because writ¬ 
ten statements of the witness Robinson were not sub- 
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mitted to them in advance of trial. They were given 
the statements during the trial and were afforded a 
recess in which to examine them in order to prepare 
for cross-examination concerning them. We think this 
was sufficient. 

Thus, it is manifestly clear that there is no error and 
certainly no prejudice. Appellant was afforded the oppor¬ 
tunity to inspect the desired documents on October 29, 1953 
at the first proceedings. His case eventually came on for 
trial on November 12,1953 and the record shows a complete 
familiarity with the contents of the statements involved. 
There is no cause to reverse the instant case. 

II 

The Durham Case Does Not Apply 

With respect to Argument II, appellee respectfully 
desires the Court to read the following pages of the 
reporter's transcript: Tr. 861-980. 

Appellant contends that the trial court erred in instruct¬ 
ing the jury on the defense of insanity. He does not dis¬ 
pute that the instructions were “in accordance with the 
law of insanity existing in the District of Columbia prior 
to the opinion of this court in Monte Durham vs. United 
States . . ” (Br. at p. 9). He claims that the instant case 
should be remanded in order that the “new standard laid 
down by this court in the Durham case” may be applied 
(Br. at p. 9). However, the Durham case does not apply. 

In Durham v. United States, — U. S. App. D. C. —, 214 
F. 2d 862 (Xo. 11S59, decided July 1, 1954), this Court an¬ 
nounced a broader test in regard to the defense of insanity. 
There, the Court said, inter alia, (Slip opinion at p. 22-23) : 

B. In the District of Columbia, the formulation of 
tests of criminal responsibility is entrusted to the courts 
and, in adopting a new test, we invoke our inherent 
power to make the change prospectively. 

The rule we now hold must be applied on the retrial 
of this case and in future cases is not unlike that fol- 
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lowed by the Ne\v Hampshire court since 1870. • * * 
(Emphasis added. Footnotes omitted). 

And, in a footnote to one of quotations set out immedi¬ 
ately above, this Court said (Slip opinion, n. 46): 

* * * Our approach is similar to that of the Supreme 
Court of California in People v. Maughs, 149, Cal. 
253, 86 P. 187, 191 (1906), w’liere the court prospec¬ 
tively invalidated a previously accepted instruction, 
saying: 

“* * * w’e think the time has come to say that in 
all future cases which shall rise, and where, after this 
warning, this instruction shall be given, this court 
will hold the giving of it to be so prejudicial to the 
rights of a defendant, secured to him bv our Consti- 
tution and law’s, as to call for the reversal of anv 
judgment which may be rendered against him.” (Em¬ 
phasis added.) 

Hence, it is clear that this Court meant that the Durham 
ease should apply only to future cases and not to cases which 
had been concluded prior to July 1,1954. Appellant w’ent on 
trial on November 12, 1953. Therefore, what this Court 
said in Stewart v. United States, — U.S. App. D.C. —, 214 F. 
2d S79 (No. 11891, decided July 15,1954), about the ‘‘stand¬ 
ards then prevailing” (Slip opinion at p. 5), has controlling 
applicability insofar as the instant argument is concerned. 
In Steward, this Court said, inter alia (Slip opinion at p. 3): 

The court properly instructed the jury on the “right- 
wrong” and “irresistible impulse” tests which pre¬ 
vailed when this case was tried. 4 

• • • • • 


4 The tests prevailing when appellant was tried have since 
been broadened. Durham v. United States, No. 11859, de¬ 
cided July 1, 1954. 
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III 

The Trial Court Correctly Denied the Motion for a Judgment 

of Acquittal 

"With respect to Argument III, appellee respectfully 
desires the Court to read the following pages of the 
reporter's transcript: Tr. 171-176, 191, 196, 200-203, 
20Se, 211-213, 261-263, 275-277, 326, 363-376, 379-380, 
389, 396-397, 476-477, 50S, 594, 653, 670-671, 674, 732- 
734. 


Appellant contends that the “trial judge should have 
granted a .judgment of acquittal when all the evidence 
showed that the appellant was of unsound mind during 
the period of time covered in the indictment.” (Br. at p. 
10). This contention lacks merit. 

In behalf of appellant, Doctor Caprio testified that ap¬ 
pellant was of unsound mind in May, 1944 (R. 171-176). 
On cross-examination, the doctor stated that, on May 26, 
1944, appellant could distinguish right from wrong and was 
not suffering from any irresistible impulse (R. 191, 196). 
Doctor Williams testified that he did not believe appellant 
could distinguish right from wrong in May, 1944 (R. 200- 
203): However, it was developed that the date upon which 
the doctor first examined appellant was in issue (R. 208, 
211-212. 261-263). Herman Moeller testified in regard to 
certain hospital records. However, the dates involved did 
not include May, 1944 (R. 275-277). Doctor Rinck could 
not form an opinion as to appellant's mental condition 
in May, 1944 (R. 326). Doctor Wilkinson testified appel¬ 
lant suffered from emotional difficulty in May, 1944, but 
the doctor could not express an opinion on appellant's 
ability to distinguish right from wrong in May, 1944 (R. 
3S9, 396-397). Doctor Rickman stated that appellant prob¬ 
ably has been suffering from some sort of mental disorder 
since 1939: but the doctor was unable to state whether ap¬ 
pellant knew the difference between right and wrong on 
May 26, 1944 (R. 476-477, 494). Doctor Klinger was un¬ 
able to state an opinion as to appellant's mental condition 
in May, 1944 (R. 50S). Doctor Karpman did not examine 
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appellant (R. 637). Doctor Griffin was unable to state an 
opinion as to appellant’s mental condition in May, 1044 (R. 
653). And Doctor Tartaglino was unable to state an opin¬ 
ion as to appellant’s mental condition in May, 1944 (R. 
594). 

In addition, appellant introduced the testimony of Wil¬ 
liam Dodgers, who stated that appellant was rational be¬ 
tween December, 1940 and August, 1943 (R. 363-370): Paul 
Peglow, who stated that appellant always knew what he 
was talking about and the difference between right and 
wrong when he was confined in Lorton after March, 1941 
(R. 371-376); and William Burdette, who stated that ap¬ 
pellant always knew what he was talking about, where he 
was and what he was doing when he was confined at Lor¬ 
ton from 1941 to 1944 (R. 379-380). 

The Government, on the other hand, produced Doctor 
Gilbert, who had examined appellant from August 13, 1943 
to November 30, 1943 and, again, on September 17, 1944 
(670-671). The doctor testified that appellant’s troubles 
'were the result of prison psychosis and he expressed the 
definite opinion that appellant was of sound mind on May 
26, 1944 (R. 674). The Government also produced Doctor 
Peretti, who had also examined appellant from August 13, 

1943 until November 30, 1943 and, again, on September 17, 

1944 (R. 732-734). The doctor expressed the definite opin¬ 
ion that appellant was of sound mind on May 26, 1944 (R. 
734). 

Thus, it is clear that there is no error. The record dis¬ 
closes that a question of fact was raised 'which the trial 
court was obliged to send to the jury. And the jury, acting 
under proper instructions, decided that question in accord¬ 
ance with the well recognized principles of law which pre¬ 
vail in this jurisdiction. See Holloway v. United States, 
80 U. S. App. D. C. 3, 4-5, 148 F. 2d 665, cert, denied, 334 
U. S. 852; and Sprading v. United States, 91 U. S. App. D. 
C. 417,198 F. 2d 528 (1952), cert, denied 344 U. S. 859. 



CONCLUSION 


Wherefore, it is respectfully submitted that the judg 
ment of the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Thomas A. Flannery, 
Lewis Carroll, 

Assistant United States Attorneys. 


'£t U. S. COVdNMNT PRINTING OFFICti lt(4 31077 1! 







